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INTRODUCTION

When an Agreement is entered into between Transnet and the Contractor, these Standard Terms
and Conditions, the technical specifications for the Goods, the General Tender Conditions, a
Schedule of Requirements including special conditions as applicable, and any terms in the
associated tender documents, exclusively govern the supply of Goods and provision of ancillary

Services by the Contractor to Transnet

DEFINITIONS k

Where the following words or phrases are used i yeem’\s‘:uch words or phrases shall
re

have the meaning assigned thereto in this xcep he context clearly requires

otherwise: E

2.1. “AFSA” means the Arbnranon@%non of \e;rlca Qp \,

2.2. “Agreement” means th Agr emen ssoc edules annexures and/or
appendices, including\ the Sche@ eqtur the te specifications for the
Goods and ial conditign haII a Ag , together with the General
Tender Co ional n the Qed bid documents tendered by

rt|es)

the C tra as a tweerst{b , Q ectively and exclusively govern the
f Goods a»@vision of® ry Swe y the Contractor to Transnet;

Qa mesng mean@ ays to Fn@ between 07:30 and 16:00, excluding public
0I|dQ~ Q

2.4, “Confldentlal |on" ? any information or other data, whether in written, oral,
graphic or in any othersf, ich a Party discloses or provides to the other Party, or which
otherwise becomes to a Party, and which is not in the public domain and includes,

without limiting therality of the term -

2.4.1. information relating to methods of operation, data and plans of the disclosing Party;
2.4.2. the contents of the Agreement;
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private and personal details of employees or clients of the disclosing party or any
other person where an onus rests on the disclosing Party to maintain the

confidentiality of such information;

any information disclosed by either Party and which is clearly marked as being

confidential or secret;

information relating to the strategic objectives and planning of the disclosing Party
relating to its existing and planned future busi!ess activities;

information relating to the past, presen ture research and development of the

disclosing Party; O (b

information relating to t usmess busmé elatlonsh , products,

services, customers, Q‘ts and s ors l@osclosm here an
alntaln th dentlall ch information;

onus rests on the.
informati %\ware a sbciated I and documentation

belo the disclo Party; \ %

h ) m% nancw@n rket information, know-how and
0 discI
oncerni %@ecture ssxstratlons tools and techniques, processes,

|pmen0he disclosing Party;

achinery

2.4.11.E @s Cco, @g; drawings, functional and technical requirements and

2.4.12.

2.4.13.

peci atlons E&Q sclosing Party;

mformaﬂ@ncermng faults or defects in Goods, equipment, hardware or
softv%or the incidence of such faults or defects; and

information concerning the charges, fees and/or costs of the disclosing Party or its
authorised subcontractors, or their methods, practices or service performance

levels actually achieved;
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2.5. “Goods” mean the material / products as specified in the Schedule of Requirements at

Annexure A hereto;

2.6. “ICC Incoterms 2000” shall mean the set of commercial trade terms as published by the
International Chamber of Commerce, Paris (ICC), which are otherwise referred to as purchase
terms and which define exactly the responsibilities, costs and risks of the buyer (“Transnet”) and
the seller (“the Contractor”). Incoterms are only applicable to contracts involving the import or
export of Goods from one country to another and for the purpose of the Agreement, if

applicable, shall mean the designated Incoterm as stlp ated in Annexure A hereto. Further

details of the Incoterm (purchase terms) for the Agree if applicable, can be viewed at the
International Business Training website - http:// b-tyet/incoterms.htmil;

2.7. “Intellectual Property” means all rights n wner %ny idea, discovery, design,
concept, technique or |mpr0vement W or on Q ether or not patented),

trademark, or copyright material;

2.8. "Parties" means the Partie gree «ther%asubﬁ isions, business
units, successors-in-title @nd SS|gn

2.9. “Party" means n OQP Q
2.10. “Price% mean r ed Pnc&orthe epurchasedfrom the Contractor by
S

Tr@ det the S ments issued in accordance with the
@T ended by gree etween the Parties and in accordance with the
Q S anQ ions |n th ement fro e to time;
2.11. “Purc Ord g: %eans o?@vders issued by an operational division of Transnet to the

Contractor f pIy of or ancillary Services;

2.12. “Services” means xs provided to Transnet including activities such as consultation,
advisory service@implementation services and day-to-day assistance provided by the

Contractor, pursuant to the Schedule of Requirements in terms of the Agreement;

2.13. “Staff” means any partner, employee, agent, consultant, independent associate or contractor,
subcontractor and the staff of such subcontractor, or other authorised representative of either

Party;
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2.14. “Schedule of Requirements” means Annexure A hereto;

2.15. "Subcontract" means any contract or agreement or proposed contract or agreement between
the Contractor and any third party whereby that third party agrees to provide to the Contractor
the Goods or related Services or any part thereof or material used in the manufacture of the

Goods or any part thereof;

2.16. "Subcontractor" means the third party with whom the Contractor enters into a Subcontract;

and

2.17. “VAT" means Value-Added Tax in terms of the V. e-AdEEd Tax Act, 89 of 1991.

INTERPRETATION O (b\
3.1. Clause headingsinthe Agreementa;gk Qﬂreferen%nlyand not form part
Q any, tr%u pose ision shalll

f

et \a ran
e -&n geoQFBVWhertWeason of such
do rdré‘&dsuch pro&p.

3.2.  Anyterm, word or e used in %&greeme %r than @ieflned under the clause
heading “ S’ given jits %Enghsh? g, and those terms, words,
acrony in the % ent wil reted in accordance with the

Q epte s accowt eretf&
3.3 Q@h e smgula @rates a @sx\ce to the plural and vice versa.

34. A re@% o natu ons |nc

3.5. Areference to&artlcula S&@ incorporates a reference to the other genders.

NATURE AND SCOPE 6

4.1. The Agreement& agreement under the terms and conditions of which the Contractor will

tes a reference to legal persons and vice versa.

%

arrange for the supply to Transnet of the Goods, which meet the requirements and
specifications of Transnet, the delivery of which is controlled by means of Purchase Orders to

be issued by Transnet and executed by the Contractor, in accordance with the Agreement.
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Such Purchase Orders and deliveries to Transnet shall be agreed between the Parties from

time to time, subject to the terms of the Schedule of Requirements.

Each properly executed Purchase Order forms an inseparable part of the Agreement as if it

were fully incorporated into the body of the Agreement.

During the period of the Agreement, both Parties can make written suggestions for
amendments to the Schedule of Requirements, in accordance with procedures set outin clause
28 (AMENDMENT AND CHANGE CONTROL) below. A Party will advise the other Party within
14 (fourteen) Business Days, or such other period as lly agreed, whether the amendment

is acceptable.

urc se Order or where the

|on or ?ﬁ in the@wdule of

term, provision or condition in the Adree

Agreement is silent on the ma ter

Insofar as any term, provision or condition i %dul |rements conflicts with a like
and
m,
Requirements shall prevail. O

5. AUTHORITY OF PARTIES
5.1. Nothing in the A t will on or be d 0 con a partnershlp between the
Parties, or c ute’or b dto K the Par agents or employees of one
anothe QN rpos ny for ats eve
5.2. %rty all t|tledm¢ ave th Wer or authority to -
QS. A Qﬂte into a r ment |@name of the other; or
& :
5.2.2. qu& rran}y, ntation or undertaking on the other's behalf; or
e D
5.2.3. create an i@ against the other or bind the other’s credit in any way or for any
purpose oever.
6. DURATION AND CANCELLATION
6.1. Notwithstanding the date of signature hereof, the commencement date and duration of the
Agreement will be as specified in the Schedule of Requirements appended hereto, unless the
Respondent’s signature Date & company stamp
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Agreement is terminated by either Party in accordance with the provisions incorporated herein

or in any schedules or annexures appended hereto.

6.2. Notwithstanding clause 16 (BREACH AND TERMINATION), either Party may cancel the
Agreement with 30 (thirty) days prior written notice thereof to the other Party; provided that in
such instance, the Agreement will nevertheless be applicable in respect of all Purchase Orders

which have been placed prior to the date of such cancellation.
7. GENERAL OBLIGATIONS OF THE CONTRACTOR

7.1. The Contractor shall — \
7.1.1. respond promptly to all compla @i enqumeswn Transnet;

7.1.2. conduct its business in mg%ssmnal that wm lect positiely upon the
Contractor and the C@ 6

ctor’s r&
7.1.3. keep full rec y in % all tran ctmnt concl edbethe Contractor
relating t the ery @uch reé rat least 5 (five) years

from th of each transact

and uII for fect any and all licenses, permits

nd th |red pI|c s for the provision of the Goods and

E @ ancillar lces@ condu he usiness and activities of the Contractor;

me;al performance and have an environmental

nstrat@d envir

anage olicy, T tractor shall upon request from Transnet demonstrate
its ?& mpI applicable environmental legislation and regulations and
ttﬁprodu %lng the Goods, or related Services are procured, produced,
package Q ed and are capable of being used and ultimately disposed of, ina

way that [ ironmentally friendly; and

7.1.6. inform Transnet immediately of any dispute or complaint arising in relation to the

storage or delivery of the Goods.

7.2. The Contractor acknowledges and agrees that it shall at all times -

Respondent’s signature Date & company stamp
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Page 9 of 23
render the supply of the Goods and ancillary Services and perform all its duties with

honesty and integrity;

communicate openly and honestly with Transnet regarding the supply and
performance of the Goods and demonstrate a commitment to affecting the supply
and performing the Services timeously, efficiently and at least to the required

standards;

endeavour to provide the highest possible standards of service and workmanship,

with a reasonable degree of care and dili ;
use its best endeavours and make gent ffort to meet agreed deadlines;

treat its own personnel, as eIIQ Trar'{bfflce employees, agents and
resp

consultants, with fawrb courte ect f huma @ts
practice and pro S own poI|C|es a&ed at ernd preventing

unfair d|scr| natign; Q
tre iries snet [ n wit Qpply of the Goods and/or

erw@k urt ond nqumes promptly and efficiently.
re the tor is &Ie to the provisions of this clause, the

ontra |se et of th ay nd the reasons therefore and will keep
orme ress m e regardmg the enquiry;

Q 7.2.8. % hen requ Trans rowde clear and accurate information regarding the
Q Co

7.2.9.

7.2.10.

ntray l%own phx and procedures, excluding trade secrets and other

|aI Infor

<
not allow \Iict of interest to develop between its own interests (or the interests

of anézf'its ther customers) and the interests of Transnet;

not accept or offer, nor allow, induce or promote the acceptance or offering of any
gratuity, enticement, incentive or gift that could reasonably be regarded as bribery or

an attempt to otherwise exert undue influence over the recipient;

Respondent’s signature
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7.2.11. not mislead Transnet or its officers, employees and stakeholders, whether by act or
omission;
7.2.12. not otherwise act in an unethical manner or do anything which could reasonably be

expected to damage or tarnish Transnet's reputation or business image; and

7.2.13. immediately report to Transnet any unethical, fraudulent or otherwise unlawful

conduct of which it becomes aware in connection with Transnet or the supply of
8.1. Transnet shall pay the Contractor the amo ipulated in h Purchase Order, subject to

the terms and conditions of the Agreement? ‘b
\ ,\
\gon re m@\acorre @disputed
nt

8.2. Transnet shall paysuchamoun he ontr
ﬁ tion ified h chedule of

Goods or ancillary Services.

INVOICES AND PAYMENT

invoice together with the ing
Requirements appende nce th puted uwes or suchPertion of invoices which

are undisputed bec an% to the @ctor fo elivery of the Goods

*
ordered, in ter

8.3. Al P”(Q&the Xgfeehgent an &wedule{ uirements hereto, are exclusive of

VAT, 0 \ &
8.4 oth prowded e Sche x Requirements appended to the Agreement,
Q invoice Q

be subml ther monthly statement. Payment against such monthly

stat all be Tra{ls in 30 (thirty) days after date of receipt by Transnet of

the statemen er W|th’al®vant documentation.

8.5.  Where the payment ahg‘ oice or any part of an invoice is not made in accordance with this
clause 8, the Contrac hall be entitled to charge interest on the outstanding amount at The
Standard Bank @uth Africa’s prime rate of interest in force for the time from the due date

until the outstanding amount is paid.

8.6. The Contractor shall remain the owner of all plant, material, machinery, equipment and the like

(collectively, “the Contractor's Goods”) provided to Transnet until Transnet has paid in full for
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the Goods, it being specifically agreed that Transnet shall acquire no rights (including liens and
rights of use) of whatsoever nature in such Goods until date of final payment by Transnet.
Subject to the foregoing, all risk and benefit to the Contractor's Goods shall pass from the

Contractor to Transnet on delivery of the Goods by the Contractor to Transnet.

PRICE ADJUSTMENTS

9.1. Prices for Goods supplied in terms of the Agreement shall be subject to review as indicated in

the Schedule of Requirements annexed hereto.

9.2. No less than 2 (two) months prior to any propgsed Phice adjustment, the Parties shall

commence negotiations for Prices for the next per S otherW|se indicated in Annexure A

hereto. The Parties shall have regard for m ated pri equivalentgoods, continuous

improvement initiatives, costs (|nclud|n enal nd tr nsport/dellvery) order size and

frequency and changes to the speci n of the ds

9.3. Should Transnet and the Coz fail % an agre ent’on Pr|c e successive
period, either Party shal@ ed - t e the ent af iving 30 (thirty) days
written notice to the Qther,"xcep ‘fv @ hase accepte e Contractor shall be

: such .

binding on the s'and shall s
9.4. Neither P %ha aim ang other{@tsoever nature by reason of such
@ as en@ claus 3 above. &
Qod of the %ent Tral &

9.5 gt t'can purchase similar Goods of a like quality
erom r supplier deI|v ost to a Transnet facility that is lower than the total
deI|v st oft purch a ereunder from the Contractor, Transnet may notify the

Contractor 0% al delwe st and the Contractor shall have an opportunity to price the
Goods purchased hergund \n such a basis as to result in the same total delivered cost to
Transnet within 30 (@calendar days of such notice. If the Contractor fails to do so or
cannot legally dg nsnet may (i) purchase the Goods from such other supplier in which
case the obligat@including, but not limited to, any purchase and sale requirements and/or
commitments, if any, of Transnet and the Contractor hereunder shall be reduced accordingly;
(i) terminate the Agreement without any penalty, liability or further obligation; or (iii) continue

purchases under the Agreement.

Respondent’s signature Date & company stamp
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9.6. If during the period of the Agreement the Contractor sells any materials which are the same as,
equivalent to, or substantially similar to the Goods herein, at a total delivered cost to a third party
lower than the total delivered cost to a Transnet facility, then the Contractor has an opportunity
to adjust its Price for the Goods purchased hereunder within 30 (thirty) calendar days so that the
Price is the same or lower than the total delivered cost of such third party. If the Contractor fails
to do so or cannot legally do so, Transnet may (i) purchase the Goods from any other such
supplier, in which case the obligations, including, but not limited to, any purchase and sale
requirements and/or commitments, if any, of Transnet and the Contractor hereunder shall be
reduced accordingly; or (ii) terminate the Agreement without any penalty, liability or further
obligation. Within 30 (thirty) calendar days of the comﬂakment date of the Agreement or at

any time Transnet so requests, the Contractor s Wify in writing to Transnet that it is in

compliance with this clause and shall provid ation that Transnet reasonably requests
in order to verify such compliance. ‘b

10.  WARRANTIES Q S \Q % \'6
10.1. The Contractor warrants thaO \2

10.1.1. d in ac@e wnrﬁ\ ecifications appended
man spec I0ns, as agreed in writing by
10. at th on and rmance&&greement by the Contractor does not
e a nghts(@d party &g breach any obligation of the Contractor to any

Q party.
10. 1% hat it { n all ;@%precautlons to ensure that, in the event of a disaster,

t of su ster on the ability of the Contractor to comply with its
0b||gat|onsu Agreementwnl be reduced to the greatest extent possible, and

that the \ctor shall ensure that it has appropriate, tested and documented
recoyﬁarrangements in place.

11. INDEMNITY

The Contractor hereby indemnifies and shall hold Transnet harmless against any direct damages

suffered by or claims arising against Transnet in respect of clause 10.1.2 above.

Respondent’s signature Date & company stamp
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12. INSPECTION

12.1. Transnetreserves the right to arrange for the inspection of all Goods forming the subject of any
Purchase Order, at any stage before final acceptance and by any means it may think fit, and
when such inspection is to be carried out, the relevant Purchase Order(s) shall be endorsed

accordingly.

12.2. When inspection at the Contractor's works or warehouse is specified, Transnet's authorised
inspector shall have free access to the premises of the Contractor at all times during working
hours on a Business Day; shall have liberty to inspect v%hich is the subject of the Purchase
Order, at any stage of manufacture, and may rgject any Goods which are found to be
incomplete, defective or in any way not in con% terms and specifications of the

Agreement; and the Contractor shall aff

inspection. !
12.3. The Contractor shall provide inspegtion gau nn%@ﬁqum@@sure that

ilities for such access and

the requirements of the Agfe N are d All gat@es, templat ols and other
equipment required to 15 ? the all be
reasonable intervals Ry a laboral h ha% pprove

certificate shal e more than 1 elve)

12.4. The Cq allp nd sup&mthout @'Transnet all test pieces, samples
% ns; s ide all | and a for carrying out tests and analyses in

ed at regular and

ing by Transnet. This

heterms of reeme r Purchase Order, and render all reasonable

Qgstanc n Mfaking such nd analy@
12.5. All s%ules g@?gaugi @?ﬂg analysis and other inspection procedures shall be
ivac

adhered to cordal h the terms of the Agreement or Purchase Order and the
conditions of any specmca&l and drawings quoted therein.

12.6. Inspection will b@:aged by the Staff of Transnet, as indicated in the Purchase Order(s).

12.7. When Goods are ready for inspection, the Contractor shall apply promptly to the appropriate
authority for instructions regarding such inspection. All applications for inspection shall quote

Transnet's Agreement or Purchase Order number. 7 (seven) Business Days' notice of
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readiness from the Contractor shall be given to the authorised inspector appointed by Transnet

to carry out such inspection.

12.8. Transnet shall have the right to recover from the Contractor the cost of inspection of any Goods

that have been rejected by its authorised inspector in terms of this clause 12.

DEFECTIVE GOODS

Notwithstanding any certificate and/or receipt that may have been issued by or on behalf of
Transnet either in South Africa or overseas, Goods will be agcepted at the place of delivery or at
the port of shipment, as specified in the Agreement, on asﬁrds outward condition of packages
and Transnet retains the right to reject the Goods s M or after arrival at the place to which
they are consigned, or after they have been p use i?SJ Africa, should they be found

defective.
0

13.1. If Goods are rejected owing to Ia@efects app g mac perations
or other preparation necess,t ep nsnet bQ;-(ﬁey can tmto use, the
Contractor shall bear enses by Tr in carr@)ut such necessary

operations. q , g Q

re cted@ntr% ythe fol :;COSIS-
out Afr|

13.2. If such Goo

13 r Go S ased i ex Works basis, the cost of transport
fro tract ks in S th Africa to the named destination where the
s have b j cted by@nsnet plus handling charges and storage, if
Q eV|a Ie or Q
13.2.2 Ly%‘ maan overseas, the Contractor shall pay all replacement costs
inclu

g the cﬁ‘ s inland transport cost, freight and insurance charges incurred
plus raﬂa@ot er inland transport costs from South African ports to the place
where_the“@&0o0ds have been rejected by Transnet, including handling charges,

storal anding charges, customs duty and surcharges, if leviable.

13.3. If Transnet requires rejected Goods to be replaced, the Contractor shall, when called upon to
do so, arrange prompt replacement of the Goods, within the prescribed manufacturing lead

times for such Goods, as indicated in Annexure A.
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13.4. If Goods are found to be defective but the defects are, in the opinion of Transnet, not of so
serious a nature as to warrant total rejection of the Goods, the Contractor shall, when called
upon to do so, remedy or make good such defects at his own cost, or Transnet may remedy or
make good such defects at the request of the Contractor, and recover from the Contractor all

costs or expenses reasonably incurred by it in doing so.

13.5. Should the Contractor fail, when called upon to remedy or make good such defects within a
reasonable time or to request Transnet to do so, Transnet may proceed to remedy or make
good such defects and thereafter recover from the Coptractor all such costs and expenses as

aforementioned.

13.6. Any amount recoverable from the Contrac ﬁof Nse may, without prejudice to
any other legal remedies available to , be ,x d |n hole or in part from any
ke duef n

ttot tractor 6
14. TOTAL OR PARTIAL FAILURE @E FO SCOPE & SUPPLY

14.1. Inthe case of Gg ciall @Ctured Trans%@ytlme ascertains that

monies in the hands of Transnet

14.1.1. cturing e Goods |n aP Order has commenced and
prosQ Trans pinion, that manufacturing will

omme a reaspnab t|m
4%4@ er of any of the ods is ris likely to be delayed beyond the promised
Q ry date(s); d there s littl€ or no prospect of the Purchase Order(s) being
rried o in reaso therence to the promised delivery rate(s) or time(s);

(S
Transnet may, irrespecti@w cause of the delay, by notice to the Contractor, cancel, as
from a future date sp@! in such notice, the whole or any part of the Agreement or Purchase
Order in respec%\ivh h the Goods to be supplied have not been completed by that date,

without incurring liability by reason of such cancellation except as provided in this clause.

14.2. The Contractor shall thereupon, as soon as possible after such date, deliver to Transnet the
Goods (if any) already completed, and payment for the part performance shall be made on a

"pro rata" basis, provided the uncompleted part is not an integral or essential part of the
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completed Goods. Where an integral or essential part of the work has not been completed, the
amount to be paid to the Contractor will be calculated on the basis of Transnet’s enrichment.
The Contractor shall, wherever practicable, supply Transnet with the necessary drawings and /

or specifications to enable it to complete the work.

14.3. Whenever, in any case not covered by clause 14.1, the Contractor fails or neglects to execute
the work or to deliver any portion of the Goods as required by the terms of the Agreement or

Purchase Order, or if any Goods are rejected on any of the grounds mentioned in clause 13

relates to the unexecuted work or the undelivered or ref d portion of the Goods, and, in such

event, the supply of the remaining portion shéWn subject in all respects to these

(DEFECTIVE GOODS), Transnet may cancel the Agreemsnt or Purchase Order in so far as it

conditions.

15. RIGHTS ON CANCELLATION

(TOTAL OR PARTIAL FAILU ERF %), Transnéf may execu complete the
Agreement with any ot@nty an \ % as it rrzg m proper, or may
procure other com ble ood t|tut|on se neg@ be manufactured or

ctor the difference between
the cost of
(including X

s'afore , ayre R thec@
ds an%?hc (if as Io a Wellas any costs and expenses
addﬂ@t nsport sts) vﬂ(‘ snet may have had to incur in

15.1. If the Agreement or Purchase |s can hoPQ~ rt in te @:Iause 14

congeguence of th ractors

amo |ch may b verable fl@the Contractor in terms of clause 15.1 of this
clauq~ ut preJudl ny other remedies available to Transnet, may be deducted in
n

wholeQr i &@wy mo?@ the hands of Transnet and due for payment to the
9

Contractor. \
<\
16. BREACH AND TERMIN®I

16.1. If either Party (th@efaulting Party”) commits a material breach of the Agreement and fails to
remedy such breach within 10 (ten) Business Days of written notice thereof, the other Party
(hereinafter the “Aggrieved Party”), shall be entitled, in addition to any other rights and remedies

that it may have in terms of the Agreement, to terminate the Agreement forthwith without any
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liability and without prejudice to any claims which the Aggrieved Party may have for damages

against the Defaulting Party. For the avoidance of doubt, if -

16.1.1. the Contractor effects or attempts to effect a compromise or composition with its

creditors; or

16.1.2. either Party is provisionally or finally liquidated or is placed under judicial

management, whether provisionally or finally; or

16.1.3. either Party ceases or threatens to cease lg%y on its normal line of business or
defaults or threatens to default in the pa@o its liabilities generally, or commits

inswcy in terms of the Insolvency

Act, 1936 (as amended); then O E (b

the other Party shall be entitled, b I|ged & e the enton n notice, in
DI |ty

tpr jud any claims
magx' the

17.  CESSION Q (\
17.1. Transnet sh@ itled, Jpo r|tten not{ he Conv&
&

any act or omission which would b

17.1. 1 Tran nC|er oodﬂ payer under the Agreement, without

a ferr|n th ate re |I|tyf payment which will remain with Transnet; and

<2 1. ; ; assign an er |ts r@ and interest in and to the rights to ownership in
ds to s anC|er t of the funding of the consideration payable for the

Gobdds. & \6\

17.2. The Contractor is no to cede, delegate, assign, subcontract or in any other manner
dispose of any of its or obligations in terms of the Agreement, without the prior, written

consent of Tran@,wmch consent shall not be withheld unreasonably.

18. FORCE MAJEURE

18.1. Neither Party shall have any claim against the other Party arising from any failure or delay in the

performance of any obligation of either Party under the Agreement, caused by an act of force
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majeure such as acts of God, fire, flood, war, strike, lockout, industrial dispute, utilities,
machinery or equipment, transport or facilities, government action, laws or regulations, riots,
terrorism or civil disturbance, defaults, delays or discontinuance on the part of independent
contractors, or other circumstances or factors beyond the reasonable control of either Party,
and to the extent that the performance of obligations of either Party hereunder is delayed by
virtue of the aforegoing, any period stipulated for any such performance shall be reasonably

extended.

resume full performance as soon as practicable and ek agreement to modification of the

18.2. Each Party will take all reasonable steps by whatever !awful means that are available, to
relevant provisions of the Agreement in order to a date the new circumstances caused

by the act of force majeure. If the Parties fail to ithin ninety) days of the act of force
majeure first occurring, either Party may t @ er termﬁBth Agreement with immediate

CONFIDI.ENTIALITY 4 \Q Q~® \6

19.1. The Parties hereby unde@k)t e fol @th re onﬁder@q‘ormaﬂon -

19.1.1. or |sc to any r in any form or manner

ver, ei ctIy o) | any ntiaI Information of the other,

A tthe en con uc rty, other than when called upon to

0SO0 i a ance v&tawte &gurthavingjurisdiction, or by any other

@ d sed owere uthonty or official, in which event the Party
Q~ cofCerned sh what is r nably possible to inform the other of such a
Q emand ch shal ist the other in seeking appropriate relief or the

2 defe \@non to protect the Confidential Information concerned;

19.1.2. not to use, exn@\ermn the use of, directly or indirectly, or in any other manner
whatsoev ly the Confidential Information, disclosed to it as a result of the
Agreement, for any purpose whatsoever other than for the purpose for which it
isdis&d or otherwise than in strict compliance with the provisions in the

Agreement;

19.1.3. Confidential Information disclosed by either Party to the other or by either Party to

any other party used by such Party in the performance of the Agreement, shall be
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dealt with as “restricted” or shall be dealt with according to any other appropriate
level of confidentiality relevant to the nature of the information concerned, agreed
between the Parties concerned and stipulated in writing for such information in such

cases;

19.1.4. the Parties shall not make or permit to be made by any other person subjectto their
control, any public statements or issue press releases or disclose Confidential
Information with regard to any matter related to the Agreement, unless written
authorisation to do so has first been obtaijom the Party first disclosing such

information; and

19.15. each Party shall ensure that Confi onrm& is disclosed to its Staff or to
any other person, on a strictly n¢ . Khow b(@an

made, the Staff or person Whom such re ig4pade is admonished and
formally undertakes y W|th rms and(é'%mns of@identiality

stipulated herein. Q
19.2. The duties and obl|gat|o onfld m@& cIause 19 shall not
apply where - $ Q

19.2. 1 r @ orm iQIMN
e me a e tot n& ach of the Agreement by that Party,
@ or its Staff; s\

Q 125 2. Q?Z@htfullw Qs posse prior to receipt from the other Party, as proven
th

Q~ t|0ned written records, without an infringement of an
duty ofox ntiality; or

19.2.3. can be pr:\ﬂﬂd\ﬂ&lj\/e been rightfully received by a Party from a third party without a

that, when such disclosure is

Iready in the public domain or

breach of or obligation of confidentiality; or
19.2.4. is ind@mdently developed by a Party as proven by its written records.

19.3. This clause 19 shall survive termination for any reason of the Agreement and shall remain in
force and effect from the commencement date of the Agreement and for 5 (five) years after the

termination of the Agreement.
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20. INSURANCES

20.1.

20.2.

20.3.

20.4.

Q 2nsnet§ g of such

Without limiting the liability of the Contractor under the Agreement, the Contractor shall take out
insurance in respect of all risks for which it is prudent for the Contractor to insure against
including any liability it may have as a result of its activities under the Agreement for theft,
destruction, loss of or damage to Goods, death or injury to any person and damage to property.
The level of insurance will be kept under review by Transnet, on an annual basis, to ensure its
adequacy, provided that any variation to the level of such insurance shall be entirely at the

discretion of the Contractor.

The Contractor shall arrange insurance with reput I e inslrers and will produce to Transnet
evidence of the existence of the policies and th for y ment of the current premiums,
on an annual basis within 30 (thirty) days of p Wals.

Subject to clause 20.4, if the Contradﬂlkl to eff de ate ins %6 under this clause 20,
it shall notify Transnet in writing on asi & aw, reduct| adequate
cover and Transnet may arrr purc stich msura@ﬁe Contr shaII promptly
reimburse Transnet for y p m|um a uranc ts the Contractor’s

es no res or SUQ nce b equate to protect all of
the Contractor’

In the e N the Etor recQs Wri g rom its insurers advising of the
% f its u@c cover rred to n& 20.1 or if the insurance ceases to be
il

nable s, the Contractor shall immediately notify

liability. Transnet ass

ation and availablility, whereafter either the Contractor or

Tral rm|nat t greem@a giving the other party not less than 30 (thirty) days
prior en notj c effecf O

21. LIMITATION OF LIABILIT¥ A\

21.1.

21.2.

The Contractor’'s Ilabgnder this clause 21 shall be in addition to any warranty or condition of
any kind, expre implied by law or otherwise, relating to the Goods or ancillary Services,
including the quality of the Goods or ancillary Services or any materials delivered pursuant to

the Agreement.

Neither Party excludes or limits liability to the other Party for:
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21.2.1. death or personal injury caused by its negligence, (including its employees’, agents’

or Sub-contractors’ negligence); or
21.2.2. fraud.

21.3. Neither Party accepts liability for damages and claims of a special, indirect or consequential
nature arising as a result of the performance or non-performance of the Agreement, provided
that such loss, damages or claims are not the direct result of the willful acts or omissions and/or
negligence or of any event which could reasonably have been foreseen and avoided on the part
of the other Party. The phrase, “special, indirect ous%equentlal is deemed to include

economic loss, loss of opportunity, loss of prof|tor
with claims against the principal by third parﬂe%
21.4. Nothing in this clause 21 shall be ta e! as |ng th (h oft Contractor in respect of

clause 19 (CONFIDENTIALITY). Q %
All Intellectual Property the %\tbr a&@ men date,shallremain the

sole and exclusive pLo of the Co or, and ctual ty owned by Transnet shall
remain the sole exclus e@u\/
23.1. or ne elther P i nforce any of the provisions of the Agreement,
shall nots

2 fthe

23.2. Such fa|lure or Iect sh any manner, affect the continued, unaltered validity of the
Agreement, or preJu? |ght of that Party to institute subsequent action.

PARTIAL INVALIDI%

If any provision of the Agreement shall be held to be invalid, illegal or unenforceable, or shall be

enue, and loss or damage in connection

INTELLECTUAL PROPERT

anner strue waiver of any of that Party's rights in that regard

required to be modified, the validity, legality and enforceability of the remaining provisions shall not

be affected thereby.
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DISPUTE RESOLUTION

25.1. Should any dispute of whatsoever nature arise between the Parties concerning the Agreement,
the Parties shall try to resolve the dispute by negotiation within 10 (ten) Business Days of such

dispute arising.

25.2. If the dispute has not been resolved by such negotiation, either of the Parties may refer the
dispute to AFSA and notify the other Party accordingly.

25.3. Such dispute shall be finally resolved in accordance with !he rules of AFSA by an arbitrator or
arbitrators appointed by AFSA.

25.4. This clause constitutes an irrevocable co % H P rtA\to any proceedings in terms
hereof, and neither of the Parties shall tje e to WI rom the provisions of this clause

s not bou cIaus% a
25.5. Thisclause 25 is severable fr esto Xement%wall rem ect even if the

Agreement is termmate or eason

25.6. This clause 25_s ot preclu@ﬁher Par % seek'@%ent relief in a court of
appropriate A@ @undﬁ{@y exist. Q

ADDR@AOR N
26.1.% ties e Agreeme tthe aI addresses and fax numbers, detailed in
QA exurﬁ to, as the% ctlve add es for giving or sending any notice provided for

terms reemé ided that either Party shall be entitled to substitute

or re< E
such r a% numbe\ may be, by written notice to the other.

26.2. Any notice addresse t@arty at its physical or postal address shall be sent by prepaid
registered post, or d d by hand, or sent by fax.

or claim at any such proceedings th

26.3. Any notice shall&eemed to have been given -
26.3.1. if posted by prepaid registered post, 10 (ten) days after the date of posting thereof;

26.3.2. if hand delivered, on the day of delivery; or
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26.3.3. if sent by fax, on the date and time of sending of such fax, as evidenced by a fax
confirmation printout, provided that such notice shall be confirmed by prepaid
registered post on the date of dispatch of such fax, or, should no postal facilities be

available on that date, on the next Business Day.

27. WHOLE AND ONLY AGREEMENT

27.1. The Parties hereby confirm that the Agreement constitutes the whole and only agreement

between them with regard to the subject matter of the Agreement.

27.2. The Parties hereby confirm that the Agreement replaces &I other agreements which exist or

may have existed in any form whatever between t ith regard to the subject matter dealt

with in the Agreement, any annexures app ereto, Schedule of Requirements.

28. AMENDMENT AND CHANGE CONTRA
Any amendment or change o ature r«(x) chedule of
Requirements thereof shall lid i %/rl in e both d added to the

|
Agreement as an a@ Q%\ QQ
29. GENERAL %

29.1. Gover@ - The ntis ex ively go e and construed in accordance with

% e Re<u390 Sou an |s& to the jurisdiction of the courts of the

@ of Qﬁ Affica.
R oS

The A e ent ma;?@ned in any number of counterparts, all of which

Coun
taken“@gether ih% t|tute

Agreement

0

the same instrument. Any Party may enter into the

nterpart

*k%k
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